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O~ar Mr. Caton:

Co_cast Corporation (·caaca.~·), by ita a~torney.,

heraby reque.t. that the Federal Ca.aun1cation. cc.ai••ion (the
"Commission-) revi.e or clarity its current anti-eollu.ion rule
to permit a con.ortiua ...bar or ...h4r. to continue biddinq on a
specific license atter all other a••ociated con.ortiua ...bars
withdraw troa the bidding p~oce.c as to auch l!cen.e.~

The current anti-collusion rule. force bidder. to elect
at the short-tara application stage either an individual or joint
consortia t iliftCJ .tratecn. Aa a r ••ult, 'the Ccai..lon ..y ~
toreclosinq bidders tro. aval1inq th....lv.. ot bi4dinq option.
that are otherwise not at~ vith the Co..is.1on'a anti­
collusion rule. and vill advance other atated ca.ai••ion qoal•.
A. described below, 1IOd1fylnq the anti-collusion rule to perait
con.ortia to -told- 1n a particular aarket ~t perait a toraar
consortia ...ber ~o con~inue bid41n9: (1) vill otter bidder.
qreater tlexibility to alter their biddinq .trat~ies durinq the
course ot the auction; (~) vill not facilitate collusive or
otherwise anti-caapetitive behavior; (3) vill plac. licen••• in
the hand. ot parti.. that value the .pec:truJl the .c.t; and (4)
will maxia!l. the revenue. realiZed tro. allocating valuable
radio spectrua throuqh coapetitive biddinq.

On recon.ideration or ita qan.ric auation rule., the
commission revised ita general anti-colluaion prohibition to
permit bidder. who have not tiled short tor. application8 tor any
ot the same license. to anqaq. 1n diacu••lona and enter into

1/ ~ 47 C.F.R. S 1.2105{c} (199').
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biddinq consortia or joint bidding arranqa.ants during tha course
ot the auction.!1 The co.-ission determined that the initial
prohibition against comaunications and arranq..ents among all
bidders, atter the short tora applications ara tiled, was
excessively broad because it would prevent us.ful arranqements
among bidders that would nave no etract on the competitiveness ot
biddinq .4/

The co.-ission, however, has not addre••ed a
circumstance in Which a consort1ua may tinc1 that it is outbic!
tor, or otherwise no longer de.ires to pursuer a particular
market, while a particular aaaber of that conaortiua aay believe
that the particular license 1. not over-valUed in the auction.
Under the current rule. r if a re.ultinq chanqe 1n consortiua
ownership would be a changa in ·control- ot tha applicant, it
would not be peraitted. In thi. inatance r however, there doell
not appear to be a lO9ical distinction between allowing ainor
chang_. but disallowing aajor changa. in ownerahip.

':'·~v. For exuple, it a coneortiua consiaa ot ten ..Jl!;)er.
with equal intereste that have bien properly id.entified on the
pes applicant's ahort tara appllcation r circua.tanc.. aay arise
where one aaaber of the consortia. vish.. to continue bidding on
a specific pes licen.e vbile the reaaininq aeabers no lonq_r wish
to participate because they do not collectively value the license
to the level to which it has been bid. Th. Co-.i.aion's rulas
should provida tha~ individual conaortiua aaabera ..y continu. to
bid for the licen•• , .ven it the withdrawal of one or more
consortiwa .e~a etfectively transfera canuol of the
conaortiwa'. application for tbat urket r so 10n9 aa the
consortiua ovnerahip chan,_ notification i. filed a. provided in
the rul.s. Alternatively, the C~ie.ion could per-it bOth major
and ainor owner.hip chanq.s to occur durin; the course or the
auction proce.s and utilize the required 10n9 fora process as a
meane to allow the identitication of the r ...ininq aeabera ot a
con.ortiua in a particular .arket.

1,./ ~. Sec:Qncl Kporandya And Ors1K·, Iap1...ntatlon ot Section
J09(j) ot the co..unication. Act - Coapetitive Bidding, PP Docket
Mo. 93-25), FCC 94-215 (adopted Auquat 1~, 1994, releas.d
Auqust 15, 1994) at ! 51.

11 The collusion rule. a180 have bean relaxed to perlilt -
moditicationa to an applicant'. ownership durinq the course ot
the auction ~o long a. no change at control ot any PeS applicant
takes place. ~ Second K••orln~UI and Qrd.r at 51.
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Since the partie. in a consortium are required to be
identified in the short-tara application, the pUblic will have
been fully apprised ot the identity at the remaining bidders.
Further, the public r •••ins apprised ot the aake-up of each
bidd.r as a result ot the consortium's continuinq notification
responsibilitie.. This situation differs siqniticantly tram that
governed by the Commiaaion's rule. r.qardinq the addition at new
members when a transfer of control occurs. When a n.w (§..a.Sl.a.
post-short torm tiling) entity join. a con.ortium and assume.
control, other bidder. are not apprised of the bidder's true
ownership and participation status prior to the coma.nc•••nt of
the pes auction•• 11

In addition, this reco...ndation is con.i.tent with the
Commission's de.ire to adopt flexible anti-collusion rules th.t
pr.vent anti-collpetltive behavior and, at the .... ttae, pa%'1lit
bidd.rs the ability to react to the activiti.. of other bidd.rs
durinq the auction proc.... As note4 in beth the $tcoM R.port
and Ordtr and the s.cond Xgpf'Mua Opinion And O""r, the
Co.-iasion's principal concern in ,.tabliahing an an~i-collu.lon

rule was to pr.vent anti-coapttitive conduct and to pr.vent
bidder. tro• • nterinq con.ortia in th, .leventh hour, th.reby
trus~ratin9 the efforts ot other bidd.ra that value a particular
license the aost. lI Allowing the reaaininq cOMort!a ••Jaber or
members to continu. b14dtnq, however, incr••••• the
competitiv.n••s of the auctions and hold. no potential tor anti­
comp.titiv. behavior. In tact, acca.aoc1atinq the qOll. of the
consortium's individual ...bars it the ~onsort1ua is unvillinq to
continue biddinq in a particular aark.t accoapli.h.. the ....
objective served by the anti-collusion rul.: to quarant.e a

i./ Modifyinq the rule pursuant to Co.cast'. reque.t woul<1 not
only co~lete the C~salon'. tr.ataant of conaortiua i ••ue. And
add s~try to the Co..is.ion'. Rule., it vould also constitute
a loqicai outgrovth of the rul.aak1nq'. inquiry und.r the
Administrative procedure Act. ~ SMAll R.f.rlDe. Lead PhA"­
pown Talk Fore. y. EPA, 705 F.2d 506, ~~9 (D.C. Cir. 1983).

~/ ~ ~ ~'COnd Report And order 9 lCC Red 2348, 2386~2J87
(1994) (indicatinq that anti-collu.lon rule preventa partie. trom
agreeing in advance to bidd1nq atrateqi'. that divide the aarxtt
according to thtir 8trateqic intert.ta and thtreby dis4dvantaq.
other bidders).
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competitive biddinq environment for the assiqnment ot radio
spectrum.!'

Similarly, no issue. reqardinq adequacy of disclosure
or bid4inq eliqibility are rai8ed in that the partie. involved in
the consartiu. have already aub_itted specitic information
reqardinq their ownership, such that all parties participatinq in
the auction are apprised ot the intere.ts of all consortium
members and the licen.e. tor which they vill bid. In addition,
the post-auction Petition to Deny pha.e ot the auction process
permits interested parties to examine, in detail, the activities
at the consortiWi and any particular party that opt. to
participate in the PCS auctions once o~er -caber. have
withdrawn .1/

Additionally, peraittinc; conaortlua ...bera to continue
bidding atter other conaortiua bidder. have withdrawn traa the
group ~ill re.ult in license. boin9 a••iqnad to tho•• partie.
that value the radio apectrua the .o.t~ The Co..ieelon ~
expressed repeatedlY a desire to establiah rul•• that as.iqn"
licen.e. to partie. capa~le and wlllinq to inv••t and build
innovative PCS sy.t.... Providinq the tlexibility Coacaat
request. serv•• to achieve this qoal. V

~I withdravln9 tra. a cooperative arran9...nt hold. no
opportunity tor -collu.ion~ beeau.e the partie. involved are
actually decidir.9 DQt to cooperate 1n tn. PeS auctions in reqard
to specific .arket••

21 A4option of Coacaat'. reca.aandatlon would not affect the
winninq bidder.' obli,ation to aubait a lonq-tora application
identifying tho•• conaortiu. ...b4r. that continued to
participate 1n the auction and succ...tully bid on • par-ticular
pes lieen... Hor would .editication ot the coaai••lon'. anti­
collusion rule perwit partie. ineli9ible to bid tor certain PCS
spectrua to circuavent the rul.. and bid ba.ed only on their
association with the biddift4 con.ortlua. Accordin9ly, cellular
provi4era vill .till be l1alte4 to holding 10 KHz of .pectrua in
areas where they provide cellular service, providinq that their
population coveraqe exceeds the ••tabli.hed ellqibility
threshold.

~I There in no rational ba.is tor requirinq potential PCS
applicant. to choo•• betw.en participatinq in the PeS auctions
2DlY as a member of a consortiua or~ a. an individual tor all
4vailabl. licen.e., at the out.et, becau.e parti•• have no vay to
predict the auction valu•• tor individual aark.t•.
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Finally, the public interest viii be furthered by
maximizing returns to the Treasury as the Commisaion encouraqes
parties to bid on pes license. to the ext.nt they are valued in
the marketplace. Restraining the ability of consortium members
to compete tor spectrua only serves to repr.ss the participation
ot eligible bidd.rs in the PCS auctions, and leaves money on the
table that oth.rwis. would be u.ed to acquire PCS lie.ns.s.
Comcast's proposal ad48 an additional bidd.r to the process,
increasinq the likelihood ot a hlqher winninq bid and plainly
advancinq on. ot the auction objectiv•••

Accordinqly, Co.cast requ••ts that the co.-i••ion
modify its rules to perllit conaortiUJI lleBber. to withdraw fro. a
bidding conaortia arranq..ent, and allov surviving •••ber. to
continue blddinq if they believe·that their q081. ar- better
served by continued participation 1n the PCS auction tor a
particular licen.e or qroup ot lic.n.... Adoption ot Coaca.t'.
reco..en4a~ion, ae diseuasad above: (1) will ofter bidder.
qreater flexibility to alter their bid4inq .trate;ie. durin; the
cour•• of the auction; (2) v1ll not facilitat. collu.ive or
oth.rwise anti-ea..petitive behavior; (3) vill place licen... in
the hands ot partie. that value the .pectt'Wl the .oat; and (4)
will maxi.ize the r.venue. r.alized troa allocatinq valuable
radio. spectrua throu9h coapetitive bidding.

COMOS'1' CORPORATIOIf

1A~nn~4tj-
It. Attorney

cc: Chainum aee<t E. Hundt
CO..i ••ioner 3aaea R. auello
Ca.ai••ioner Andr.w C. Barrett
C~i••ioner Rachelle B. Chonq
coaai••1oner susan Ke••
Or. Robe~ M. pepper
Itt. Donald R. Gips
Roaalind ~. Allen, Eaquire
Jonathan V. Cohen, Esquire
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VIA FACISIKLE

Rosalind Allen, Esq.
Chief
Land Mobile and Microwave Division
Private Radio Bureau
Federal communications Commission
2025 M Street, N.W.
Room 5202
WashIngton, D.C. 20554

Jacki~ Chorney, Baq.
Legal Assistant
Wirolea~ Bureau
Federal Communications Commi~sion

2023 M street, N.W.
Room 5002
Wa~hington, D.C. 20~54

Dear Ro~ and Jackie:

non Cipc 3uqgest~ tnat J provide the attached let.t~r~

to you for your urgent conoideratlun.

Beszt regard5.

Len Kennedy


